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I. INTRODUCTION AND BACKGROUND 

 

The 2010 earthquake in Haiti prompted many Haitians to emigrate, as environmental 

conditions exacerbated existing political and other human rights problems in Haiti.i As reported 

by Brazilian newspaper O Globo, “according to the Ministry of Labor, 65,000 Haitians have 

immigrated to Brazil since 2010 after the earthquake that killed 230,000 people and left 1.5 

million homeless in their country.”ii The Brazilian government responded to this humanitarian 

crisis with various measures granting Haitians different forms of legal immigration status.iii 

From 2010 to 2012, the majority of the Haitians that arrived in Brazil applied for refugee 

status at the Brazilian border. Under article 21 of the Brazilian Refugee Law, a migrant who 

applies for refugee status in Brazil will receive a “refugee protocol” (a provisional ID document), 

a temporary work permit, and a taxpayer ID number (Cadastro de Pessoas Fisicas – CPF).iv The 

permission to work is valid until the government decides the case. Under the refugee law, public 

benefits are also available for Haitians, as are access to public school and to the public health 

system.v   

Due to political reasons, the Comitê Nacional para os Refugiados – CONARE (National 

Committee for Refugees) decided internally that it would not grant refugee status to Haitians; the 

CONARE did not want to give the impression that Brazil would welcome all Haitians and was 

afraid that a decision to grant refugee status would encourage Haitians to come en masse, 

worsening the situation that was already critical.vi 
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To address this issue, and to give Haitians a legal way to enter Brazil before they leave 

Haiti, the National Council of Immigration (Conselho Nacional de Imigração, CNIg) issued 

Normative Resolution No. 97vii on January 12, 2012. The resolution provides for the grant of a 

five-year “permanent” visa to nationals of Haiti for “humanitarian reasons,” according to the 

provisions of article 16 of Law No. 6,815, of August 19, 1980. Under Normative Resolution No. 

97, the permanent visa is valid for 5 years. Before the expiration of the 5-year term, the Haitian 

must go to the Federal Police Department to request permanent residence. To be able to receive 

permanent status, the Haitian national must prove that: (1) he or she is working in Brazil; and (2) 

that he or she has a permanent residence (domicile) in Brazil. This is based on Article 18 of Law 

No. 6,815, which conditions the grant of a permanent visa on ability to prove current 

employment and a stable place to reside.   

In November 2015, the Ministry of Labor and Social Security, along with the Ministry of 

Justice, signed a joint act authorizing 43,781 Haitians who were living in the country in an 

irregular situation to apply for permanent residence. This included those who had applied for 

refugee status prior to January 13, 2012 (the effective date of Normative Resolution No. 97). The 

government published a list of beneficiaries, who were given one year in which to apply.viii To 

apply for permanent residence through this process, Haitians must submit the following to the 

Brazilian authorities: a photo, a birth or marriage certificate translated by a sworn translator, or a 

consular certificate, a negative certificate of criminal record issued in Brazil, and a statement that 

they have not been prosecuted criminally in Haiti. Haitians interested in obtaining the permanent 

visa must also present proof of payment of the registration fee in the amount of R $ 106.45 and 

the issuance of the Foreign Identity Card (CIE), in the amount of R $ 204.77. ix As of January 
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2017, “according to the Ministry of Labor, of this total, 31,223 Haitian citizens completed their 

permanent records in the country (71.17%). Just over 28% still need to finish their regularization 

processes.”x The deadline has been extended to May 2017.xi  

II. ISSUES 

 

1. Whether Haitian citizens who had a humanitarian visa in Brazil have been “firmly 

resettled,” thus barring asylum. 

2. Whether Haitian citizens who were covered under the November 2015 joint act 

authorizing a process for Haitians to apply for permanent residence in Brazil have been 

“firmly resettled,” thus barring asylum. 

3. Whether Haitian citizens who obtained a refugee protocol document and temporary work 

permit under the Brazilian Refugee Law have been “firmly resettled,” thus barring 

asylum. 

III. BRIEF ANSWERS 

 

1. No. The humanitarian visa is not an offer of firm resettlement because it is a temporary 

visa that does not entitle applicants to permanent residence without the ability to meet 

strict eligibility requirements. Even if it is an offer, Haitian citizens may not be “firmly 

resettled” because they may meet the “restrictive conditions” exception to the bar.  

2. Possibly. While Haitian citizens who were covered under the November 2015 joint act 

authorizing permanent residence in Brazil may be found to have received an offer of firm 

resettlement, they may be able to meet an exception to the bar. 
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3. Possibly. Haitian citizens who obtained a refugee protocol document and temporary work 

permit under the Brazilian Refugee Law may be found to have received an offer of firm 

resettlement through the 2015 act if their names were on the list. However, if their names 

were not on the list, it is possible that DHS cannot meet its burden. Further, they may be 

able to meet an exception to the bar. 

 

IV. APPLICABLE LAW  

 

Under current law, an applicant may not be granted asylum if he or she “was firmly 

resettled in another country prior to arriving in the United States.”  See 8 U.S.C. § 

1158(b)(2)(A)(vi); see also She v. Holder, 629 F.3d 958, 962 (9th Cir. 2010). The definition of 

firm resettlement is found at 8 C.F.R. § 1208.15: “Subject to two exceptions, [an applicant] has 

firmly resettled if, prior to arrival in the United States, he or she entered another country with, or 

while in that country received, an offer of permanent resident status, citizenship, or some other 

type of permanent resettlement.” Camposeco-Montejo v. Ashcroft, 384 F.3d 814, 819 (9th Cir. 

2004). There “must be evidence of an offer of permanent, not temporary, residence in a third 

country where the applicant lived peacefully and without restriction.” Maharaj v. Gonzales, 450 

F.3d 961, 969 (9th Cir. 2006) (en banc); Camposeco-Montejo, 384 F.3d at 819–20 (determining 

that an offer of temporary residence does not compel a finding of firm resettlement). See also 

Masihi v. Holder, 519 Fed. Appx. 963, 963 (9th Cir. 2013) (finding that applicant’s possession of 

renewable visa and work permit in third country is insufficient for firm resettlement).  

The BIA has articulated a four-step framework for determining whether an asylum 

applicant has been firmly resettled. See Matter of A-G-G-, 25 I&N Dec. 486, 502 (BIA 2011). In 
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step one, DHS bears the initial burden of establishing a prima facie case that an individual was 

firmly resettled in another country before arriving in the United States, through direct evidence 

of a government offer of “some type of official status permitting the [applicant] to reside in that 

country indefinitely.” Maharaj, 450 F.3d at 976 (emphasis added). Under step two, if the 

government has met its burden, the burden of proof then shifts to the applicant to show, by a 

preponderance of the evidence, that no offer was actually made or that the applicant is ineligible 

for the offer. A-G-G-, 25 I&N Dec. at 502. The immigration judge then decides in step three if 

the applicant rebutted the government’s showing of firm resettlement, and if not, step four 

requires the applicant to establish by a preponderance of the evidence that an exception to the 

firm resettlement bar applies. Id.  

Whether relying on direct or circumstantial evidence, the focus of the firm resettlement 

inquiry remains on an offer of permanent resettlement. Maharaj, 450 at 972. The fact that a 

country offers a process for applying for some type of refugee or asylum status is not the same as 

offering the status itself. Maharaj, 450 F.3d at 977. However, an applicant may have an offer if 

he or she is entitled to permanent resettlement and all that remains in the process is for the 

applicant to complete some ministerial act. Id. Thus, the firm resettlement bar may apply if the 

applicant chooses to walk away instead of completing the process and accepting the third 

country’s offer of permanent resettlement. Id. The fact that an applicant no longer has travel 

authorization does not preclude a finding of permanent resettlement when the applicant has 

permitted his documentation to lapse. Id. at 969 (citing Vang v. INS, 146 F.3d 1114 (9th Cir. 

1998) and Yang v. INS, 79 F.3d 932 (9th Cir. 1996)). 
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Even if the DHS meets its burden of showing an offer of indefinite resettlement, an 

individual may establish that he or she was not firmly resettled in another country if he or she 

can show, by a preponderance of the evidence, that he meets one of the exceptions to the bar: (1) 

that his or her entry into that country was a necessary consequence of his or her flight from 

persecution, that he or she remained in that country only as long as was necessary to arrange 

onward travel, and that he or she did not establish significant ties to that country; or (2) that the 

conditions of his or her residence in that country were so substantially and consciously restricted 

by the authority of that country that he or she was not in fact resettled. 8 CFR 1208.15(a)-(b). In 

determining whether the conditions of an individual’s residence in another country were 

substantially and consciously restricted, the Court should examine the conditions under which 

other residents of the country live, the type of housing available to the refugee, the type and 

extent of employment available, and the extent to which the individual received permission to 

hold property and enjoy other rights and privileges, such as travel documentation, education, 

public relief, or naturalization. 8 CFR 1208.15(b) (2006); Matter of Soleimani, 20 I & N Dec. 99 

(BIA 1989). 

V. ANALYSIS 

 

A. Humanitarian Visa-Holders under Normative Resolution No. 97 Are Not 

“Firmly Resettled.”   

Haitian citizens who received a humanitarian visa under Normative Resolution No. 97 

should not be considered “firmly resettled,” as they did not receive an offer of permanent 

resettlement. Despite being called a “permanent visa,” the humanitarian visa granted to Haitians 

provides only a temporary status, because it is given for a fixed term of five years, not 
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indefinitely. The ability to apply for permanent residence before it expires is conditioned on 

having employment at the time of application for renewal, which is unlikely given the current 

economic crisis in Brazil. See Art. 18 of Law 6,815. 

Brazil has been experiencing a serious economic and political crisis since 2014. In 2016, 

1.9 million people lost their jobs in Brazil.xii The unemployment rate is 12.3%, reaching 12.6 

million people.xiii A study by the Instituto de Desenvolvimento do Trabalho (Institute for Labor 

Development) has shown that in some regions of the country, a worker attempting to find a new 

job can wait up to one year to find a job.xiv This general economic crisis is affecting Haitians’ 

employment prospects, even when they are highly-educated.xv According to data from the 

Catholic Church’s Pastoral Care for Migrants program in São Paulo, there is a gap between the 

jobs available and the qualifications of those who are looking for work: Of 614 job openings 

offered by the market through the Pastoral services, only 84 were filled, most in the general 

services sector.xvi Given these economic conditions, many Haitians were not, or would not be, 

able to fulfill the employment requirement.  

Since the path to permanent residence is blocked by these requirements, which demand 

more than simple “ministerial acts,” this temporary status should not be considered firm 

resettlement. Maharaj, 450 F.3d at 977; see also Singh v. Gonzales, 220 Fed.Appx. 551, 553, 

2007 WL 412032, at *1 (9th Cir. 2007) (reversing BIA and finding there was no offer of 

entitlement to stay indefinitely where Singh’s residency in the United Arab Emirates “depended 

upon continued employer sponsorship.”). The fact that the Brazilian government requires that the 

applicant prove that they are currently working to be able to request permanent residence 

demonstrates that no applicant is “entitled” to permanent resettlement, and the grant of this status 
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can be denied in the government’s discretion if the applicant is not employed to the satisfaction 

of the Brazilian government. Maharaj, 450 F.3d at 977 (“…[A noncitizen] may have an “offer” 

if the [noncitizen] is entitled to permanent resettlement and all that remains in the process is for 

the [noncitizen] to complete some ministerial act.”) (emphasis in original).  

Even if DHS can meet its burden of showing the grant of a humanitarian visa and process 

for a path to permanent residence was an offer of permanent resettlement, many Haitians would 

be able to meet their burden of rebutting by a preponderance of the evidence the presumption of 

firm resettlement given that they were ineligible for the offer. A-G-G-, 25 I&N Dec. at 502.  

B. Applicants Offered Permanent Residence under the Joint Act of November 

2015 Have Received an “Offer of Firm Resettlement,” But May Not Be 

Firmly Resettled.   

Haitians who were living in Brazil and were either granted or simply offered the 

opportunity to apply for permanent resident status under the Joint Act of November 2015, may 

be found to have received an offer of permanent resettlement. This is because permanent 

residence is granted for an indefinite period, and the application process appears to be 

accomplished through ministerial acts only. See Joint Act of 2015, infra at Endnote viii; 

Maharaj, 450 F.3d at 977. Even if the DHS meets its burden of showing an offer of firm 

resettlement, a respondent may still establish that they meet one of the exceptions to the firm 

resettlement bar. See Section III.D., infra.  

C. “Refugee Protocol” Beneficiaries under Article 21 of the Refugee Law Have 

Likely Received an “Offer of Firm Resettlement,” But May Not Be Firmly 

Resettled.     

 

Haitians who had applied for refugee status prior to January 13, 2012, and were in Brazil 

in November 2015 (when the Ministries of Labor and Justice announced a process for applying 
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for permanent residence for Haitians as a class), received an offer of firm resettlement if their 

name was on the list that was published. See Matter of A-G-G-, 25 I&N Dec. at 502. If their 

name was not on the published list, DHS cannot meet its burden of proving that an offer was 

made. As above, even if the DHS meets its burden of showing an offer of firm resettlement, a 

respondent may still establish that they meet one of the exceptions to the firm resettlement bar. 

See Section III.D., infra.  

D. Exceptions to a Finding of Firm Resettlement 

Many Haitians may be able to rebut a presumption of firm resettlement based on the 

“restrictive conditions” exception to the bar, given the hostile and xenophobic conditions in 

Brazil that the Brazilian government has not controlled. See 8 C.F.R. § 1208.15(b). Haitians are 

experiencing racial and national-origin discrimination that is affecting their ability to enjoy equal 

access to employment,xvii housingxviii and property rights,xix education, travel, public benefits 

(including access to medical care), free speech,xx and personal freedom from xenophobic 

violence by Brazilian citizens.xxi The government has not adequately protected them against such 

violence and discrimination.xxii This anti-Haitian violence and discrimination in Brazil may be 

considered “conditions of his or her residence in that country [that] were so substantially and 

consciously restricted by the authority of the country of refuge that he or she was not in fact 

resettled.” 8 C.F.R. § 1208.15(b); See, e.g., Abdille v. Ashcroft, 242 F.3d 477 (3rd Cir. 2001). 

E. The “Firm Resettlement” Bar Cannot Bar Asylum Where an Asylum-Seeker 

Has a Continuing Well-Founded Fear of Persecution in the Third Country.  

 

Firm resettlement does not preclude asylum applicants from establishing that events 

following resettlement constitute past persecution or create a well-founded fear of future 
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persecution, entitling them to asylum as refugees from the country of resettlement. See Abdille v. 

Ashcroft, 242 F.3d 477 (3rd Cir. 2001). Where a respondent can show that they have been 

persecuted in Brazil in the past, or have a well-founded fear of being persecuted in the future in 

Brazil, and that the Brazilian government is unable or unwilling to protect them, this would 

support a finding that they have not been firmly resettled there. Siong v. INS, 376 F.3d 1030, 

1040 (9th Cir. 2004) (Laotian of Hmong ethnicity who became a citizen of France but who is 

targeted by Laotian communists for his previous CIA work is not firmly resettled in France if his 

is seeking asylum from France).   

VI. CONCLUSION 

 

Haitian citizens who received a humanitarian visa under Normative Resolution No. 97 

should not be considered “firmly resettled” because the visa is temporary and imposes conditions 

that preclude it from being an offer for indefinite residence in Brazil. Even if it is found to be an 

offer, Haitian citizens have not been “firmly resettled” because they can meet the “restrictive 

conditions” exception to the bar.   

Haitian citizens who were living in Brazil without lawful status and were either granted 

or simply offered the opportunity to apply for permanent resident status under the Joint Act of 

November 2015, may be found to have received an “offer of permanent resettlement.” However, 

given the restrictive conditions for Haitians living in Brazil, they may be able to meet an 

exception to the bar.  

Haitian citizens who applied for refugee status before January 13, 2012 and received a 

refugee protocol and work permit may be found to have received an offer of firm resettlement 

through the 2015 Joint Act if their names were on the list published by the Ministry of Justice. 
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However, if their names were not on the list, it is possible that DHS cannot meet its burden. 

Further, they may be able to meet an exception to the bar, given the restrictive conditions for 

Haitians living in Brazil. 
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