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INTRODUCTION

Plaintiffs respectfully submit this Reply to thei&rfor the United States of
America (“the Government”) a8micus Curiagn Support of Affirmance
(hereinafter “Am. Br.”): The Government asks the Court to affirm dismis$al
this tort action on the ground of immunity, relyipgmarily onBrzak v. United
Nations 597 F.3d 107 (2d Cir. 2010).

This is a case of first impression where Defendhate breached Section
29 of the Convention on Privileges and Immunitiethe United Nations
(“CPIUN"), which provides that the United Natiorf®JN”) “shall make provisions
for appropriate modes of settlement” of private @aims against it. Feb. 13,
1946, 21 U.S.T. 1418, 1 U.N.T.S. 16 (SA-14-37).isNolation precludes
Defendants from invoking immunity under Sectionf2h@ CPIUN in this case.

NeitherBrzaknor any other decision has extended the UN’s imtguaian
instance where it was found in breach of Sectian@g€anting the Government’s
request for immunity, despite Defendants’ breaabld eviscerate the CPIUN’s
careful balance between immunity and victims’ reghThe Government
misinterprets the text and drafting history of @eIUN, as well as principles of

international law and the decisions of foreign ¢euall of which confirm that

! Defendants have failed to appear in this case.



Defendants’ immunity from suit under Section 2esditioned on the UN'’s
obligation in Section 29 to provide access to alve dispute settlement.

The Government’s argument that Plaintiffs lack diag to invoke
Defendants’ breach because the CPIUN providesimatprright of action ignores
the fact that Plaintiffs are not pursuing an afftime claim under the treaty.
Rather, Plaintiffs raise the breaichresponseo the Government’s assertion of
treaty-based immunity against Plaintiffs’ tort ofei.

Finally, the Government’s argument that the U.8zen Plaintiffs’
constitutional right to court access should nophected is unavailing. It too
relies onBrzak without accounting for the material differences this case.
Moreover, by contending that allowing Plaintiffethday in court would herald
the end of immunities everywhere, the Governmemabiigs the very limited nature
of Plaintiffs’ challenge to UN immunity in this oas Reversal of the District
Court’s decision would neither expose Defendantheéahreat of gratuitous
litigation nor risk jeopardizing the UN'’s core fummns. To the extent that future
private law claims against the UN arise, the UN kaep them out of U.S. courts
by simply complying with its duty under Section 29+#ich the District Court

recognized as “obligatory.” SA-6.



The Government has failed to show that Defendametgmtitled to immunity
in this case. This Court should, therefore, rezv¢ing District Court’s decision, and
remand the case to proceed on its merits.

ARGUMENT
l. BRZAK V. UNITED NAT/ONBOES NOT CONTROL THIS CASE.
A.  This Case Presents a Question of First Impression.

The CPIUN imposes a mandatory, non-discretionahgation on the UN,
requiring that it Shall make provisions for appropriate modes of settléamenof
disputes of a private law character to which thH]i$ a party.” CPIUN § 29
(emphasis added). The issue before this Courhe&tlver Defendants are entitled
to immunity under the CPIUN when they have breadhedobligation, which is
both a condition precedent to the operation ofiSe@ immunity and a material
term of the treaty as a whole. Brief for Appeliattereinafter “Ap. Br.”) 4. No
U.S. court has previously addressed this question.

The Government does not contest that the UN brekithebligation under
Section 29 when it declared Plaintiffs’ claims “meteivable” and refused to
provide any mode to settle them. Instead, the @owent attempts to sidestep the
consequences of that breach by focusing solelyeaticd® 2. Am. Br. 10-13. In so
doing, the Government cites to cases that defiast¢bpe of Section 2 immunity
and waivers thereofid. (citing Brzak 597 F.3d 107tUnited States v. Bahe62

F.3d 610 (2d Cir. 2011))That precedent establishes that Section 2, whennt
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effect, confers absolute immunity except whereldhkeexpressly consents to
jurisdiction. Brzak 597 F.3d at 112Bahel 662 F.3d at 623But that precedent
does not control this case, which concerns nettlteescope of immunity nor
waiver under Section 2. Rather, this case turnslwgther Section 2 is operable as
a matter of law where the UN has not met a condjpi@cedent to Section 2 and is
in material breach of the CPIUN.

The Government erroneously reliesBrzakas controlling authority in this
case. Am. Br. 10-13. The plaintiffs Brzakchallenged the UN’s immunity on
seven grounds, none of which is at issue heBeief of AppellantsBrzak No. 08-
2799, 24-26 (2d Cir. Sept. 3, 2008) (hereinafemzakAp. Br.”). TheBrzak
parties did not brief, and the Court did not adslréise legal consequences of a
breach of Section 29. THerzakplaintiffs raised Section 29 only in a tertiary
contention that shortcomings in the UN'’s systemaijudicating employee
disputes amounted to an express waiver of immuwmter Section 2.1d. The
Court rejected that argument, stating that “cradifit] would read the word

‘expressly’ out of the CPIUN” waiver provisiorBrzak 597 F.3d at 112. Thus, in

2 The Court’s decision iBrzakprimarily concerned whether the CPIUN is

self-executing in U.S. courts. 597 F.3d at 111-B2th theBrzakplaintiffs and
Plaintiffs in this case raised constitutional ceafles to the CPIUN; however, the
former asserted a facial challenge to the treayereas Plaintiffs here challenge it
as applied to the facts of thesi generiscase.CompareBrzakAp. Br. 10-18with
Section IV, infra.



Brzakthis Court recognized the “absolute immunity” geatlg conferred pursuant
to Section 2 of the CPIUN, but it did not determvmieether that immunity remains
available after the UN has breached Section 29.

The other UN immunity cases cited by the Governnaeatsimilarly
inapposite because they simply restate the propoghat Section 2 generally
affords the UN absolute immunity from suitee8/an Aggelen v. United Nations
311 Fed. Appx. 407, 409 (2d Cir. 2009) (affirmoigmissal of a lawsuit, which
was filed subsequent to the plaintiff's succesptutuit of claims through the
UN'’s employee justice system, because all defesdaad immunity under the
CPIUN); Emmanuel v. United Nationg53 F.3d 755, 756 n.2 (1st Cir. 2001)
(considering whether a Status of Forces Agreemetmtden the UN and
Government of Haiti applies to individual disputeigh the UN, and discussing, by
way of footnote, the immunity generally availakdetihe UN under the CPIUN);
see also Baheb62 F.3d at 623-36 (holding that immunity of widual officials
can be impliedly waived, and finding that the UMl lveaived immunity in a
criminal case involving a former employee.). Theases all simply support a

proposition that is not in dispute in this case.



B.  Jurisdiction Over This Case Turns on Breach of Seain 29, and
Not on Waiver of Immunity Under Section 2.

Plaintiffs do not assert that Defendants waived umnity in this case.
Waiver is an established legal concept definethasntentional relinquishment of
a known and otherwise enforceable legal righge Sillman v. Twentieth Century-
Fox Film Corp, 165 N.Y.2d 498, 450 (1957). Plaintiffs do najwe that
Defendants relinquished an enforceable right, &tlar that the UN’s failure to
comply with Section 29 renders Sectionr#&nforceable.

The Government cites to no case holding that Rfets are still entitled to
immunity under Section 2 when they have breachetid®e29. No such case
exists. Plaintiffs in prior cases had access itwedies denied to Plaintiffs here.
For example, iBrzak the plaintiffs were employees of a UN agency arjdyeu
access to the UN'’s adjudication system for emplayaens. One plaintiff
obtained a remedy through that system, and the aihentarily withdrew her
claim while it was still pendingBrzakAp. Br. 25-26 n.14lshak v. Sec’y-General
of the United Nationsludgments U.N. Appeals Trib., No. 2011-UNAT-15Z, §
(July 8, 2011). Similarly, iBisson v. United Nationgited in Am. Br. 11), the
plaintiff was a UN employee who received compeisetor personal injury
pursuant to Section 29. No. 06-cv-6352, 2007 Wh4B1, at 10, n.23 (S.D.N.Y.
July 27, 2007) (recommendation by magistrate juddepted in2008 WL

375094, at *9-10 (S.D.N.Y. Feb. 11, 2008)). Bissah“not claim[] that she
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[wa]s without monetary compensation for her injaripeit [wa]s instead contending
that the remedies available [were] inadequatd.” In these cases, the UN
complied with its obligation to provide a forum fdispute resolution, and the
plaintiffs did not (and could not) assert breach.

Here, however, the UN has breached Section 29fbging Plaintiffs any
extrajudicial process or remedy for the extraomdinajury they have suffered.
Ap. Br. 20-25. This distinction is not “meaningdgsas the Government suggests.
Am. Br. 12. Instead, it places the UN in matebisdach of the CPIUN, and in
violation of a condition precedent, both of whiemder immunity unenforceable.

Plaintiffs’ argument is thus completely differendrin, and not simply a
restyling of, a waiver argument, as the Governnasserts.ld. 12. Indeed, in
Brzakthis Court treated the fundamental question of nrethe CPIUN was
applicable as a matter of law separately from tinestjon of whether the UN had
waived its immunity. 597 F.3d at 111-12. The Galnould do likewise here,
analyzing whether Section 2 is applicable despigeltN’s violation of Section 29,

without regard to waiver.

3 Because the immunity of UN officers is entirelyigative of immunity

accorded to the UN, Defendants Ban Ki-Moon and Euhidulet are not entitled
to immunity under the CPIUN where the UN is notp. Br. 47-48. The Vienna
Convention on Diplomatic Relations does not confenunity to UN officers.Id.
As a result of its erroneous conclusion that theddd MINUSTAH are immune
from suit under the CPIUN, the District Court impesly determined that
Defendants Ban and Mulet are also immune. SA-7-8.



[I.  THE TEXT AND DRAFTING HISTORY OF THE CPIUN, AND
GOVERNING RULES OF INTERNATIONAL LAW, CONFIRM
THAT THE UN’S OBLIGATION TO SETTLE CLAIMS UNDER
SECTION 29 IS A CONDITION PRECEDENT TO IMMUNITY
UNDER SECTION 2.

The Government has failed to present any validoreagy Defendants are
entitled to Section 2 immunity when they have fhile perform a condition
precedent to that immunify The CPIUN must be read in light of its drafting

history, governing rules of international law ahd subsequent practice of

4 The Government asserts in a footnote that the UMnsune from suit under

the International Organizations Immunities Act (IKD), 22 U.S.C. § 288&:t seq
Am. Br. 9, n.2. That argument is unavailing beesatlre CPIUN, and not the
IOIA, is the exclusive and controlling source ohmunity for Defendants in this
case.

The IOIA confers immunity on numerous designatedrimational
organizations. S. Rep. No. 80-599, at 3 (194¥%yak enacted in 1945, when it
was “too soon to know” whether the statute wouldtesistent with the immunity
requirements of the UNId. When the CPIUN was subsequently ratified in 1946,
as the more specific law governing UN immunitiésuperseded the IOIA to the
extent the two conflictedld. (the CPIUN “will have the effect of amending any
inconsistent provisions of existing law [namelyg OIA]"); see also Brzgks97
F.3d at 112 (applying immunity under the CPIUN withregard to “whatever
Immunities are possessed by other internationarorgtions [under the 10IA]");
Rodgers v. United States85 U.S. 83, 89 (1902) (under the principléexf
specialis derogat lex generalihere two laws apply to the same set of facts, th
more specific will prevail over the more generathe event of a conflict). The
Government concedes that the CPIUN and IOIA setontflicting rules: whereas
the CPIUN carefully balances broad UN immunity watinobligation to provide
access to an alternative remedy to victims of UNngdoing, “the IOIA does not
mention any requirement [to that effect].” Am. Brn.2.

Because the IOIA and the CPIUN are in conflict hasethe more specific
law, the CPIUN must prevail. Moreover, as the ARkkhtered into force in the
United States in 1970, it must also prevail addker in time. SeéWhitney v.
Robertson124 U.S. 190, 194 (1888).



signatory states. These sources all require irgeng Section 29 as a condition
precedent to Section 2.

A. Conditions Precedent Exist When Parties So IntendEven When
Not Set Forth Expressly.

The Government contends that “[n]othing in Secfi®fa) states, either
explicitly or implicitly, that compliance with iteerms is a precondition to the UN'’s
immunity under Section 2,” which “makes clear titaloes not [constitute a
condition precedent].” Am. Br. 10. Conditions pedent exist both when express
language provides as much, and also when a condstitgathered from the terms
of the contract as a matter of interpretatioNat’| Fuel Gas Distrib. Corp. v.
Hartford Fire Ins. Co, 2005 N.Y. Misc. Lexis 3094, at *15 (N.Y. Sup. Gug. 1,
2005) (quoting Calamari & Perillo, The Law of Cadts § 11.8, at 402 (4th ed.
1998));see also Sullivan v. Kid@54 U.S. 433, 439 (1921) (“[T]reaties are to be
interpreted upon the principles which govern therpretation of contracts . . .
with a view to making effective the purposes of tingh contracting parties.”). It
Is well established that “no particular form of dmage is necessary to make an
event a condition."Nat'l Fuel, 2005 N.Y. Misc. Lexis 3094, at *15 n.8 (quoting
Restatement (Second) of Contracts § 226, cmt. a (Aaw. Inst. 1981)). Rather,
whether parties to a contract have “made an eveanhdition is determined by the
process of interpretation,” which involves not oaly examination of the text of an

agreement, but also other evidence probative gpéinges’ intent.Edelman Arts,
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Inc. v. Art Int’l (UK) Ltd, 841 F. Supp. 2d 810, 824 (S.D.N.Y. 20{d)oting
Restatement (Second) of Contracts § 226, cmt. a).

Thus, “[i]t is not necessarily conclusive . . .ttkize parties did not make
[one provision of an agreement] an express comdgiecedent to [another].”
Mount Sinai Hosp. v. 1998 Alexander Karten Anntiyst 970 N.Y.S.2d 533,
540-41 (N.Y. App. Div. 2013). This Court’s analysif the relationship between
Sections 2 and 29 of the CPIUN, therefore, shoatcend with the text of Section
2, as the Government suggesBeeAm. Br. 7-8, 10. Neither the lack of express
conditional language, nor the inclusion of an egprexception, is determinative.
See DeVito v. Hempstead China SHipF.3d 651, 654 (2d Cir. 1994) (holding
that summary judgment was “inappropriate” whereltiweer court examined only
the text of an agreement in concluding that oneipi@n was not a condition
precedent to another, without any “exploration xifiasic evidence concerning the
parties’ intent”).

Further, “[i]t is well established that treaty intestation involves a
consideration of legislative history and the intehthe contracting parties.”
Maugnie v. Compagnie Nat'l Air Francb49 F.2d 1256, 1257-58 (9th Cir. 1977)
(citing ChoctawNation of Indians/. United States318 U. S. 423, 431 (1943)).

Thus, in ascertaining the relationship betweeni&@esf2 and 29, this Court should
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look to the history and negotiations from which @RIUN arose, subsequent
practice of other signatories, and relevant rufasternational law. Ap. Br. 14-15.
B. The Drafting History of the CPIUN Evidences the Drdters’

Intent that Immunity Be Conditioned on Compliance with Section
29.

The Government mischaracterizes the drafting histbthe CPIUN,
arguing that the drafters did not intend for Setf® to be a condition precedent to
the UN’s entitlement to immunity under Section/&n. Br. 14-15. In support of
its argument, the Government cites only to thetargihistory of a different
agreement, which is not probative of the relatigngletween Sections 29 and 2 of
the CPIUN.

The CPIUN'’s drafters intended for the UN’s immurtidybe conditioned on
its provision of some alternative dispute settlenpeocess. The drafters made that
clear when they stated that the UN should “subondrbitration...if it is not
prepared to go before the CourtsA-203 (Study on Privileges & Immunities
Prep. Comm. Doc. PC/EX/113/Rev.1, at 70, Nov. B25) (emphasis added).
Based on this understanding, the drafters, usiagvitrd “shall,” clearly imposed
on the UN an obligation to settle claims in evergftof the treaty including the
final now in force. CPIUN 8§ 2%eeAp. Br. 30. The language the drafters chose
IS mandatory; it is in no way hortatory or disapetry, as the Government

suggests, Am. Br. 17.
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Other contemporaneous documents reinforce thatrefeers intended to
create an immunity regime that would not resulmpunity. The requirement that
the UN participate in alternative dispute resolutizas first articulated in a draft
resolution by the International Labor OrganizatfihO Draft”), and was
reproduced nearly verbatim in the Preparatory Cdtesis first draft of the
CPIUN?® Memorandum by the Legal Adviser of the InternadicLabor Office,
reprinted ininternational Labor Office, 27:2 Official Bull. 11216 (Dec. 10,
1945);see alsdNilfred Jenks, International Immunities 14-15 (1968 its
explanatory commentary, the ILO provided the ratlerfor including a dispute
resolution requirement, expressly linking it to ionmity:

The arrangements suggested in this paragraph aigndd as a

counterpart for the immunities of the Organisatioand its agents

The nature and effect of these immunities are faty

misunderstood. The circumstances in which intenat immunity

operates to except the person enjoying it from d@mpe with the

law are altogether exceptional. In general suahumty confers only

exemption from legal process and not exemption fthenobligation

to obey the law. . ..

ILO Draft, reprinted inIinternational Labor Office, 27:2 Official Bull. atL6.

Importantly, the ILO further explained that the sufsion to alternative dispute

> Section 29 differs from the equivalent provisinrthe ILO Draft in only two

regards, neither of which is relevant here: itfddadened the scope of the clause
to apply to all types of private law claims, andl @olaced a specific obligation to
provide for “determination by an appropriate intgronal tribunal” with a general
obligation to “provide for appropriate modes oftsshent.”
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resolution and national jurisdiction should be ustleod as alternatives, such that
private law claims would be heard either by a mati@ourt or by some
international mechanisnid. at 219 (for private law matters where an inteorsil
organization preferred not to submit to the juigsidn of one state, “[iJt would
therefore seem necessary to organize an interfisdictional control over
[such disputes]”). The ILO Draft thus supportsdiag Section 29 as a condition
precedent to immunity.

The only language offered by the Government in supgf its alternative
interpretation comes from a report commenting @UN Charter. Am. Br. 14
(citing Report to the President on the Resulthief$an Francisco Conference by
the Chairman of the United States Delegation, tee&ary of State (June 26,
1945) (“UN Charter Report™)). As the report ifsetknowledges, the UN Charter
simply “suggests the general rule and general abtigs” with respect to
Immunity rather than offer any accounting of whemmunity may be invokedid.
at 159-60 (acknowledging that “[t]he exact naturéhe privileges and immunities
to which international organizations and their @#ils are entitled is not yet
sufficiently clear . . ..”). The report’s statemehat the UN “is clearly not subject
to the jurisdiction or control of any one of [itember states],” UN Charter Report
at 159, thus merely restates the general prinbighend Article 105 of the UN

Charter, which provides that the UN enjoys “sudlijf@ges and immunitieas are

-13 -



necessary for the fulfilment of its purpos&8 (Emphasis added.), The details of
the UN’s immunity framework would not emerge utité CPIUN was drafted the
following year. SeeA-206-207 (introductory note to the CPIUN, explamithat
the treaty granted broader immunity than that mlediin the Charter, but
counterbalanced it with an obligation to settlera. Thus, the UN Charter
Report offers no help in understanding the relathom between Section 2 and
Section 29 of the CPIUN.

As set forth above and in Plaintiffs’ principal éfiithe drafting history of
the CPIUN consistently demonstrates that the dsaftéended for the UN to be
entitled to immunity only so long as it provideteahative dispute resolution. The
Government has presented no compelling evidenttestoontrary.

C. Conditioning Immunity on the Provision of Appropriate Modes of

Settlement Is Consistent with International Law andthe Decisions
of Courts Abroad.

Reading Section 29 as a condition precedent tadpe2tis the only way to
interpret the application of UN immunity in a mangensistent with international

law and the practice of other CPIUN signatoriebe Government’s proposed

® Thus, the UN Charter Report does not show, aStheernment claims, that

the Charter “was undertaken with the understandiagleast as far as the United
States was concerned—that the UN would be absplumehune from the
jurisdiction of its members.” Am. Br. 15. To thentrary, the Report itself makes
clear that the drafters of the UN Charter spedifiazhose a less expansive,
functional immunity. UN Charter Report at 158-59.
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reading, in contrast, controverts at least threeegd canons of construction
relevant to international treaties such as the GPIU

First, every treaty must be interpreted so as to gitecefo the legal
obligations established by its plain languagactor v. Laubenheime90 U.S.
276, 303-04 (1933)Galli v. Metz 973 F.2d 145, 149 (2d Cir. 1992). The
Government’s reading would deny Section 29 effeciaise there is no alternative
forum through which the provision may be enforcéctensive efforts outside the
courts—Dby Plaintiffs, Governmental actors, and Uficmls—have not resulted in
the UN honoring its Section 29 obligatioBeeA-182-183.

Contrary to the Government’s suggestion, the latiéonal Court of Justice
(“ICJ”) does not provide a viable forum in whichhold the UN to its obligation.
Am. Br. 24. The ICJ may issue advisory opiniorgareing the interpretation or
application of the CPIUNNIy upon a referral from a UN entity CPIUN § 30;

UN Charter, art. 96. Neither Plaintiffs nor a memnbtate could directly refer a
dispute with the UN to the ICJ. And neither the GBneral Assembly nor any
other UN entity has referred, or indicated thamaty refer, a question relevant to
this case to the ICJ.

Second when there are two competing interpretations toéaty clause—
one which restricts rights under the treaty andlaarahat enlarges them—courts

should give preference to the lattéysakura v. City of Seattl@65 U.S. 332, 342
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(1924);Nielsen v. Johnsqr279 U.S. 47, 52 (1929). To read the CPIUN tmeadtc
the UN unconditional immunity even where it viowt®ection 29 does not just
restrict the right of aggrieved parties to haverthavate law claims heard—it
completely vitiates it.

Third, the fundamental principle plcta sunt servand@dagreements must
be kept”) requireshat treaty promises, such as the UN’s promiseduige
alternative mechanisms of dispute resolution, roadtept. SeeRestatement
(Third) For. Rel. Law of the United States, § 32it.ca (Am. Law. Inst. 1987)
(pacta sunt servanddies at the core of the law of international agrents and is
perhaps the most important principle of internagidaw”). According the
Defendants immunity, while ignoring their breaclguld disregard this principle.
SeeA-341-343(decision of French court applying the principlepatta sunt
servandao withhold immunity from a UN agency that failelcomply with an
arbitration agreement).

The Government’s reading of the CPIUN is also irststent with the
growing consensus among foreign and internatiomailts that the availability of
iImmunity for international organizations dependgtus provision of an alternative
settlement mechanism. Ap. Br. 31-38g alsRiccardo PavoniCholeric Notes
on the Haiti Cholera Cas&uestions of Int'l L., at 31 (Jul. 27, 2015) (‘dmain

criticism concerning the US District Court’'s Geasgecision is simply that it
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cannot be considered as representative of thertigtate of the law at the global
level.”).

The Government concedes that the opinions of sSgjeatories “are entitled
to considerable weight.” Am. Br. 18ccordAbbott v. Abboft560 U.S. 1, 16
(2010). Yet it argues that the foreign and intéamal case law cited by Plaintiffs
andamiciis not directly applicable to this cas8eeAm. Br. 18-22. For example,
the Government objects that these cases involvag#vcies and subsidiaries
rather than the UN itself, Am. Br. 18; but thasesbecause the UN is
headquartered in the United States, and suits sighie UN Secretariat are,
therefore, primarily decided her&eeBrief by European Law Scholars and
Practitioners A®A\mici Curiae(Dkt. No. 86-1), 5 (June 3, 2015) (hereinafterrEu
L. Scholars Am. Br.”). The Government misses thre$t for the trees: The
decisions cited by Plaintiffs plainly demonstrdte increasing practice worldwide
of conditioning international organization immundg access to alternative
dispute settlementSeeAp. Br. 31-33.

When UN agencies and peacekeeping forces havd failerovide access to
any alternative remedy, foreign courts have dedliioeapply immunity.See, e.g.
A-341-343 (French court decision withholding immynpursuant to headquarters
agreement using language virtually identical tol@®Section 2, because of UN

agency'’s failure to adhere to the arbitration otamsits contract with the plaintiff);
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A-358-363 (Italian court decision declining to erd® the immunity of a UN
agency under its agreement with Italy becausedba®@’s regulations did not
ensure access to adequate dispute settlement)re\dneign courts have upheld
international organization immunity, it is precigélecause an alternative remedy
was available See, e.g.Corte Suprema de Justicia de la Nacion [CSJINii¢Nal
Supreme Court of Justice], 31/8/1999, “Duhalde,iMatfredo c. Organizacion
Panamerica de la Salud / accidente ley,” Fallo2{B205) (Arg.)Duhalde v.
Organizacion Mundial de la Salydvailable at
http://servicios.csjn.gov.ar/confal/ConsultaComgketllos.do?method=verDocum
entos&id=472867 (Argentine court decision upholding immunity of a UN
agency under a companion treaty to the CPIUN witlvigions identical to
Sections 2 and 29, because appropriate altern&tmmedies were available, and
noting that treaty-based immunity would be struokvd without such remedies);
A-346 (discussing Cypriot Supreme Court decisiat #tcorded CPIUN
immunity to UN peacekeeping force and noted thaigleo did not leave plaintiff
without a remedy because of the existence of aithsgettliement mechanism).
Collectively, these cases demonstrate a recogriyaour sister nations that
international organizations, including the UN, argitled to immunity only when

they comply with their obligations to provide ace#s an alternative remedy.
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The UN sanctions cases cited by Plaintiffs simylaiemonstrate that where
the UN does not provide an effective alternate simthe right to a remedy must
be safeguarded at the national levekeEur. L. Scholars Am. Br. 19-21. Contrary
to the Government’s suggestion, the courts’ deteautron that UN resolutions
could not properly be implemented domestically witrenUN failed to provide
any recourse for injured individuals is instructimetwithstanding that the
decisions do not reach the lawfulness of the ugiohgylUN resolutions. Am. Br.
21-22.

Accordingly, the practice of signatories to the GR| like the treaty’s plain
text and drafting history, support interpreting {88t 29 as a condition precedent
to Section 2 The Government’s alternative reading of the CPIUbuld
controvert the drafters’ intent and render SecB®mmeaningless. Itis not a
reasonable reading and is, therefore, not entitlebbference SeeAp. Br. 46-47.

[ll.  PLAINTIFFS HAVE STANDING TO ASSERT THAT DEFENDANTS
HAVE BREACHED THE CPIUN.

The Government has previously conceded that “ta&idg history [of the
CPIUN] reflects a bargain between the UN and itsnlmer states in which, in
exchange for Section 2, which establishes the @K&lute immunity, the UN, in
Section 29, agreed to provide for dispute resatutn@chanisms for third-party
claims.” Letter from Ellen Blain to J. Oetken (Dko. 42), 9 (July 7, 2014). Itis

well-established under both U.S. and internatitenalthat a party that fails to
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satisfy its own duties under a treaty is no lorgjde to claim the reciprocal
benefits of its bargainSeeAp. Br. 35-38.

The Government does not contest the UN’s brea&eofion 29 or the
principle that a breaching party cannot invokeliaeefits of a treaty, but argues
solely that Plaintiffs have no standing to invoke tUN'’s breach. The
Government’s support for that contention, howegenfuses two wholly distinct
iIssues: whether individuals can sue to obtain reesdfdr breach of treaty, and
whether individuals may raise breach to countethaarditigant’s invocation of a
treaty provision.

The Government’s argument that Plaintiffs canneedghe UN’s breach of
the CPIUN relies entirely on inapposite case lanceoning individuals who
asserted a private right of action under a tre&geAm. Br. 22-24. Although

treaties are “primarily [] compact[s] between independent natjdbnshey may

nevertheless “contain provisions which confer ¢ent@hts upon the citizens or
subjects of one of the [signatory] nations . . ichhare capable of enforcement as
between private parties in the courts of the cquintEdye v. Robertseril2 U.S.
580, 598 (1884). Not every treaty provision, hoareestablishes such a right.
Thus, inMora v. New Yorkthe Court rejected the plaintiffs’ contentiontttiee
Vienna Convention on Consular Relations (“VCCR®ated a domestically-

enforceable individual right to consular notificati 524 F.3d 183, 187, 209 (2d
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Cir. 2008). The Court itUnited States ex rel. Lujan v. Gengégplied analogous
reasoning to reject the individual litigant’s argemhthat the national sovereignty
clauses of the Charters of the UN and Organizatfodlmerican States (“OAS”)
were privately enforceable. 510 F.2d 62, 67 (1975)

Plaintiffs, however, have not sued for breach ef@PIUN and do not base
their substantive claims on the treafeeA-66-78. The CPIUN is only at issue in
this case becausee Government—not Plaintiffs—have sought to invoke it. As
such, the question of whether the CPIUN createsvatp right of action that
Plaintiffs have standing to enforce is irreleva@f. Swarna v. Al-Awagd622 F.3d
123, 133 (2d Cir. 2010) (where plaintiff “d[id] heeek a remedy under the
[treaty], but instead . . . under state and fedexa) we [] need not determine . . . .
whether the treaty provides ‘rights conferred digegpon individuals that are
assertable[] in a private action . . . .”) (quafiMora, 524 F.3d at 193) (bracketed
text in original)).

Regardless of whether a treaty provides an enfblegaivate right of
action, individuals may invoke breach in a respemgiosture.See Cook v. United
States288 U.S. 102 (1933) (allowing plaintiff to involeetreaty to challenge the
court’s jurisdiction without requiring that the &ty provide a right of action);
Ackermann v. Leving88 F.2d 830, 838-40 (2d Cir. 1986) (reachingits@f an

alleged defense that plaintiff violated a treatithaut requiring that the treaty
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provide private right of action); Oona Hathwatyal, International Law at Home:
Enforcing Treaties in U.S. Court37 Yale J. Int'l L. 51, 84 (2012) (“[Clase law is
consistent with this understanding that a treaty beenforced defensively even
when there is no private right of action.”). Bysiag breach of the CPIUN to
respond to the Government’s attempt to limit then€s jurisdiction over this
common law tort action, Plaintiffs are not “insistj] upon their own preferred
remedy” under the CPIUN as the Government conteAas. Br. 22. They are
challengingthe Government’sattempt to invoke the treaty to bar Plaintiffsnfro
pursuing their tort suit.

The fact that the CPIUN and UN-Haiti Status of lesré&greement
(“SOFA”) contain provisions governing dispute sattient between states and the
UN is not relevant here. CPIUN 130; Agreement Bevthe United Nations and
the Government of Haiti Concerning the Status eflimited Nations Operations
In Haiti, U.N.-Haiti, § 57, July 9, 2004. Suchut®s have no bearing on an
individual’s right to assert breach of a treatye®n cases (unlike this one) where
breach forms the basis for the actioBee, e.g Standt v. City of New Yqrk53 F.
Supp. 2d 417, 424-27 (S.D.N.Y. 2001) (holding tdicle 36(1)(b) of the VCCR
confers privately enforceable rights without comesidg the existence of a
mandatory dispute resolution clause for state gmrti the treaty’s optional

protocol). Indeed, the text of the SOFA confiringttstate disputes are to be
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treated separately from private disputes with the 3eeSOFA 155 (Except as
provided in paragraph 5T7i.e. the Haiti-UN dispute settlement clause], any
dispute or claim of a private-law-character .halkbe settled by a standing claims
commission.”) (emphasis addedge also Emmanye253 F.3d at 756-57
(evaluating a clause in the predecessor to thercu8OFA with identical terms,
and emphasizing that “[tjhe agreement, in refer@n&ny dispute or claim of a
private law character’ without mentioning the Goweent of Haiti, dispels any
argument that the U.N.-Haiti SOFA applies only taitHand the UNMIH and not
to individuals in Haiti"). Plaintiffs have standirig assert, in response to the
Government’'s CPIUN-based argument for immunityt tha UN’s material

breach of the treaty renders Defendants subjesttito The Government has failed
to provide any valid reason why Defendants ardledtto immunity under the
CPIUN when the UN has materially breached thatyrea

IV. THE GOVERNMENT MISCONSTRUES PLAINTIFFS’ LIMITED
CONSTITUTIONAL CHALLENGE.

The Government offers no affirmative explanationtfow depriving U.S.
citizens of any forum in which to hear their prigddw claims against the UN
comports with the right of access to court. Indtéaadvances eeductio ad
absurdumargument based on a faulty premise—that a rulindgPfaintiffs here
would lead to the invalidation @l recognized immunitiesSeeAm. Br. 29. But

Plaintiffs’ constitutional claim is limited to cassuch as this where an aggrieved
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party has been denied access to any mechanisin@atresolve a claim of injury
the UN has inflicted.

The Government suggests this constitutional quessicontrolled byBrzak
but that is not so. The plaintiffs Brzakchallenged immunity under the CPIUN
on its facesee597 F.3d at 114, whereas Plaintiffs here challemgeunity under
the CPIUN only as applied to their case, in a e¢irstance where enforcing such
immunity would deprive them of any redress mechramghatsoever.

Neither Plaintiffs, noamici Constitutional Law Scholars and Practitioners,
ask this Court to “revisit its holding Brzak” Am. Br.30. This Court irBrzak
held that the general framework established byCtRBJN—which requires the
provision of an extrajudicial redress process—ditiviolate the ConstitutionSee
597 F.3d at 114. The existence of a Section 2@&ssdrocess was not
“irrelevant” to the Court’s decision, as the Goveant claims. Am. Br. 29.
Rather, the issue was simply not before the Caoabse the plaintiffs in that case
presented only a facial challenge to the CPIUN, fzaudiin fact been provided with
an alternative forum in which to raise their claini$e Court irBrzakdid not
undertake to decide whether deviations from thegdrCPIUN framework, such
as where the UN entirely fails to comply with SentR9, also comport with the

Constitution. That is the separate question ctigréefore the Court.
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UN immunity in this case is different from othep@s of immunity
previously upheld by the courts. It is not “analag to the immunity historically
enjoyed by sovereign nations,” as the Governmenies. Am. Br. 30seePatrick
J. Lewis,Who Pays for the United Nations’ Torts?: Immun#itribution, and
“Appropriate Modes of Settlemeht39 N.C.J. Int'l L. & Com. Reg. 259, 316-20
(2014) (noting the differences between immunityfoeign states and immunity
for the UN). As a general matter, foreign sovameigmunity is grounded in the
common law and pre-dates the Constituti®eeBrief of Constitutional Law
Scholars and Practitioners Asnici (Dkt. No. 63-2), 14-16 (June 3, 2015)
(hereinafter “Con. L. Scholars Am. Br."Verlinden B.V. v. Cent. Bank of Nigeria
461 U.S. 480, 486 (1983) (“[F]oreign sovereign inmiyiis a matter of grace and
comity on the part of the United States, and nestriction imposed by the
Constitution.”). The same is true for judicialppecutorial, and legislative
immunities. See Imbler v. Pachtmani24 U.S. 409, 423, n.20 (197@knney v.
Brandhove 341 U.S. 367, 372 (1951). Because the Consiiiighould be read in
the context of the law at the time of the framersnunities that were well
recognized then may be presumed consistent witEdmstitution. SeeCon. L.
Scholars Am. Br. 14-1@)istrict of Columbia v. Heller554 U.S. 570 (2008). In
contrast, UN immunity is treaty-based, and becamaraof U.S. law only in 1970.

See Brzakb97 F.3d at 111. Itis thus subject to full ddosonal scrutiny. See
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Reid v. Covert354 U.S. 1, 16 (1957) (“No agreement with a fgmemation can
confer power on the Congress, or on any other brahGovernment, which is
free from the restraints of the constitution.”).

Even if traditional immunities were subject to game scrutiny, a
successful challenge to UN immunity as applied meyeld not “attack the
concept of immunities generally.” Am. Br. 30. dr@onal immunities serve
particularly compelling interests, as they are amdntal to the structure of
government and to ensuring the independence ofrgowental offices.See
Imbler, 424 U.S. at 422-23F;enney 341 U.S. at 377. They are also narrowly
tailored to protect actors carrying out their aildunctions. See Harlow v.
Fitzgerald 457 U.S. 800, 810-11 (1982) (“[I]n general ousemhave followed a
‘functional’ approach to immunity law. . . . (&ravel [v. United Statesfor
example, we emphasized that Senators and thes aieiee absolutely immune
only when performing ‘acts legislative in naturayd not when taking other acts
even ‘in their official capacity.” Our cases invinlg judges and prosecutors have
followed a similar line.”) (citations and footnotesmitted).

Similarly, foreign sovereign immunity is a restivet, not absolute
immunity, as evidenced by the numerous exceptiensth in the Foreign
Sovereign Immunities Act (“FSIA”). 28 U.S.C. § H3@);see alsdzarb v.

Republic of Poland440 F.3d 579, 586 (2d Cir. 2006) (describingrdegrictive
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theory of sovereign immunity recognized under tB&A}. In addition, foreign
states are subject to the jurisdiction of their detit courts, which may provide an
alternative forum for aggrieved parties to havertblaims heard.SeeAugust
Reinisch & Ulf Andreas Webeln the Shadow of Waite and Kenngtlyint'l Org.

L. Rev. 59, 88-89 (2004).

The immunity of international organizations othegirt the UN is also often
restrictive. See OSS Nokalva, Inc. v. Eur. Space Agdiicy F.3d 756, 762-63 (3d
Cir. 2010). Moreover, international organizatioimg]uding the UN, generally
provide for alternative dispute settlement mechasithat make their immunity
schemes narrowly tailored. The Supreme Court éasgnized that the existence
of a redress process is a “potent factor’” whenuataldg infringements on
plaintiffs’ ability to access the court&ee United States v. Kra®09 U.S. 434, 445
(1973). Itis only because of Defendants’ extraw@ny departure from that well-
established practice that UN immun@gappliedin this caseviolates the U.S.
citizen Plaintiffs’ constitutional rights.

The immunity granted to Defendants by the Dist@ourt in this case is far
more expansive than previously recognized, effettiforeclosing Plaintiffs from
any forum in which to bring their claims. Where tGPIUN is applied to bar a
plaintiff from pursuing a well-pleaded civil laws$uthat bar must pass strict

scrutiny. See Bill Johnson’s Restaurants, Inc. v. NL&®&, U.S. 731, 741-43
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(1983) (“The right of access to a court is too imant,” and so prohibits enjoining
“[t]he filing and prosecution of a well-founded’rtdawsuit); Guttman v. Khalsa
669 F.3d 1101, 1121-22 (10th Cir. 2012) (applyitiggsscrutiny to a right of
access limitation). The application of the CPIWNS strict scrutiny in this case
because Plaintiffs have been denied access tdténeative dispute settlement
process provided for under the CPIUN that wouldehaade the treaty narrowly
tailored.

As the party asserting immunity, the Government®#ze burden of
proving that granting immunity in this case wouthgort with the Constitution.
See Johnson v. Californi&43 U.S. 499, 505 (2005). The Government’s sole
response to the U.S. Plaintiffs’ arguments regardiolation of their right of
access is thdrzakis dispositive. Am. Br. 29-31. But the Governrdoes not—
and cannot—explain why a decision upholding thelI¥Pbn its face governs a
decision in a case where that treaty has beenlmdaclhe Government has thus
failed to present any valid argument that immuraty applied to the facts in this
case, would pass constitutional scrutiny. Simting to Brzakdoes not satisfy its

burden.
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CONCLUSION

For the foregoing reasons, the District Court’sisiea should be reversed,
and the case remanded to proceed on its meritaadecision on the motion for
affirmation of service.
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